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Thisis an appeal from the trial court’s orders dismissing Wesley Cary’s complaint
againg various health care providersfor their alleged contribution to the breakup of hismarriageto
LindaK. Cary. Wesley Cary (hereinafter, “ Cary” or “Mr. Cary”) aleged that the marriage had been
irreconcilably broken dueto hiswife' s prescription drug addiction, which he alleged was aresult of
the over prescription of drugsand overfilling of prescriptions by the defendants. We affirmthetrial

court’s decision.

FACTS

Wesley Cary and Linda Cary (hereinafter, “Ms. Cary”), were married in 1968, and
resided in Camden, Benton County, Tennessee, throughout their marriage. On May 24, 1994, the
parties separated. Prior to their separation, it is undisputed that the parties had been estranged. As
early asNovember, 1991, Cary had told Robert Bourne, M.D. that he and M s. Cary had been having
marital difficulties. The Carys’ problems exacerbated over the years to the point that they took
separaevacationsand had separate bank accounts. Ms. Cary filed for divorcein the Chancery Court
of Benton County in September, 1994. In hisanswer and counter-complaint for divorce, Mr. Cary
stated that Ms. Cary “became addicted to various prescription drugs and prescription medications
for along period of time prior to the final separation of the parties” and that she had denied him
conjugal rights “for a long period of time prior to the separation.” While the termination of the

marriage is not the subject of the instant proceeding, it isrelevant to the issuesraised in this cause.

OnMay 26, 1994, Carylearned from Robert Borne, M.D., that LindaCary had forged
prescriptions to obtain medications to which she had become addicted. Cary stated in an affidavit
filed in the trial court that he had no knowledge of hiswife's addiction prior to May 26, 1994, and
could not have known of it until that time. Cary further stated that until May 26, 1994, he had
“absolutely no idea that the drastic change in my wife's behavior and attitude had anything to do
with drugs.” After his meeting with Dr. Bourne, Cary began an investigation into his wife's
prescription drug addiction. The results of the investigation revealed that Ms. Cary had obtained
many prescriptions from a number of physicians and dentists and had them filled at several

pharmacies.



OnMay 3, 1995, Cary filed acomplaint for medical malpracticein the Circuit Court
of Benton County. In the complaint, Cary named as defendants: Robert Bourne, M.D., David
Berger, M.D., Jon Winter, D.O., Agustin Vitualla, M.D., Robert L. Horton, Jr., D.D.S., Robert
Walker, D.D.S., Rite-Aid Pharmacy #1402, Wal-Mart Pharmacy, Medco Drugs, Inc., Fry Drug
Company, Paul Melton d/b/aMelton’ sPharmacy, Herndon Drug Company, Pharmaceutical Services,
D and K, Inc., and City Drug Company.* No summons were filed with the original complaint. In
the complaint, Cary asserted that his marriage had been “irreconcilably broken as a direct and
proximate result of his spouse, Linda Kay Cary’s prescription drug addiction.” Cary's cause of
action arises solely from the dleged termination of his marriage; however, at notime has LindaK.

Cary been a party to the instant proceeding.

On May 30, 1995, Cary filed an amended complaint but did not all ege any additional
causes of action. Cary atached to the amended complaint summons asto al Defendants. Also on
May 30, 1995, the circuit court clerk issued said summons to all defendants except Rite-Aid

Pharmacy. The summons asto Rite-Aid Pharmacy was issued subsequently on July 19, 1995.

Thetrial court granted summary judgment in favor of the remaining Defendants and
Plaintiff appeals? Review of the trial court’s decision on amotion for summary judgment is de
novo. No presumption or correctnessattachestothetrial court’ sdisposition. The Court must review
the evidence in the light most favorable to the nonmoving party and must also draw all reasonable
inferencesin the nonmoving party’sfavor. Byrd v. Hall, 847 SW.2d 208, 210-211 (Tenn. 1993).
Courts should grant summary judgment only when both the facts and the conclusions to be drawn

from them permit a reasonable person to reach but one conclusion. Byrd, 847 S.W.2d 208.

|SSUES

On apped, the parties have raised the following issues:

! Thetrial court entered orders of voluntary non-suit as to defendants City Drug
Company, D & K, Inc., Pharmaceutical Services, Inc., and Robert Walker.

*Medco filed amotion for judgment on the pleadings. Pursuant to Rule 12.03 T.R.C.P,,
“[i]f, on motion for judgment on the pleadings, matters outside the pleadings are presented to and
not excluded by the court, the motion shall be treated as one for summary judgment . . . .”



|. DoesTennessee recognizeacauseof action for termination
of amarriage?

1.  Whether the trial court correctly granted summary
judgment on the basis that Plaintiff’s cause of action for loss of
consortium resulting from hiswife' s addiction to prescription drugs
was time barred by the one-year statute of limitations codified at
T.C.A. § 29-20-116.

I1l. Whether the statute of limitations begins to run upon
discovery of the addiction or upon discovery of the cause of action.

Appellee Rite-Aid of Tennessee, Inc., hasraised the following issues:

V. Whether Rite-Aid of Tennessee, Inc., wasever named as
adefendant in either the origind or any amended complaint.

V. Whether Plaintiff commenced the action against Rite-Aid
of Tennesseg, Inc., within the one year statute of limitations period

after Plaintiff admitsthat he had full knowledge of hisclamsagainst
all defendants.

Appellees Bourne and Vitualla have rased the following issue:

V1. Did thetrial court correctly grant summary judgment as
to Drs. Bourneand Vituallabecause the undisputed expert testimony
shows that Drs. Bourne and Vitualla met the recognized standard of
acceptable professional practice required of them and did not cause
any injury to Plaintiff?

Appellee Robert L. Horton, D.D.S. has raised the following issue:

VII. Whether Plaintiff’s appeal is frivolous and warrants
imposition of an award of damages.

STANDARD OF CARE

Wewill addressfirst theissue as presented by Doctorsand Vitualla. They assert that

thetrial court wascorrect initsholding because the undisputed expert evidenceestablished that they

had met the recognized standard of acceptable professional practice required of them.



In medical malpractice actions, there is no presumption of negligence on the part of

the defendant. T.C.A. 8 29-26-115(c) (1980) providesin relevant part:

In a mal practice action as described in subsection (a) of this section
there shall be no presumption of negligence on the pat of the
defendant.

T.C.A. 8 29-26-115(a) setsforth the burden of proof which the plaintiff must establish to maintain

amedicd malpractice clam. That section states:

(a) In a malpractice action, the claimant shall have the burden of
proving by evidence as provided in subsection (b):

(1) The recognized standard of acceptable professional
practice in the profession and the specialty thereof, if any, that the
defendant practices in the community in which he practices or in a
similar community at the time the alleged injury or wrongful action
occurred,

(2) That the defendant acted with less than or failed to act
with ordinary and reasonabl e care in accordance with such standard;
and

(3) As aproximate result of the defendant’s negligent act or
omission, the plaintiff suffered injuries which would not otherwise
have occurred.

Asprovidedby T.C.A. § 29-26-115(d), the burden of proof inamedica malpracticeaction restswith

the plaintiff.

ThisCourt hasheld that negligence and causation in medical mal practiceactionsmust
be proved by competent expert medical testimony. Stokesv. Leung, 651 SW.2d 704, 706 (Tenn.

App. 1982). Infact, T.C.A. § 29-26-115(b) states:

No person in a health care profession requiring licensure under the
laws of this state shall be competent to testify in any court of law to
establish the facts required to be established by subsection (a) unless
hewaslicensed to practicein the state or acontiguous bordering state
a profession or specialty which would make his expert testimony
relevant to the issuesin the case and had practiced this profession or
specialty in one of these states during the year preceding the date that
the alleged injury or wrongful act occurred.

In support of their motions for summary judgment, both Dr. Bourneand Dr. Vitualla



testified by affidavitthat they fully complied withtherecognized standard of acceptabl e professional
practicerequired of themin al of their care and treatment of Ms. Cary. Inaddition, Dr. Bourne and
Dr. Vituallaeach stated in their affidavitsthat they did not cause or contribute to any injury to either
Mr. Cary or Ms. Cary. A defendant physician may rely upon hisaffidavit in support of amotion for
summary judgment. Smith v. Graves, 672 SW.2d 787, 790 (Tenn. App. 1984). In Bowman v.

Henard, 547 SW.2d 527 (Tenn. 1977), our supreme court held:

Insummary weholdthat, inthosemal practice actionswherein
expert medical testimony is required to establish negligence and
proximate cause, affidavits by medical doctors which clearly and
completely refute plaintiff’s contention afford a proper basis for
dismissal of the action on summary judgment, in the absence of
proper responsive proof by affidavit or otherwise.

Bowman, 547 SW.2d at 531. Intheinstant case, Cary presented no evidence to rebut the motion
for summary judgment filed by Drs. Bourne and Vitualla. The Tennessee Supreme Court in Byrd
v. Hall, 847 SW.2d 208 (Tenn. 1993), held that summary judgment is appropriate in the following

circumstance:

Onceit is shown by the moving party that there is no genuine issue
of material fact, the nonmoving party must then demonstrate, by
affidavitsor discovery maerials, that thereisagenuine, material fact
disputeto warrant atrial. . . . Inthisregard, Rule 56.05 providesthat
the nonmoving party cannot simply rely upon his pleadings but must
set forth specific facts showing that there is a genuine issue of
material fact for trial. “1f he does not so respond, summary judgment
... shall be entered against him.” Rule 56.05.

Byrd, 847 SW.2d at 211 (emphasisin original).

Cary failed to present any competent expert testimony whatsoever to controvert Dr.
Bourne’ sand Dr. Vitualla stestimony concerning the recognized standard of professional practice
and causation required by T.C.A. § 29-26-115(a). Therefore, we find that the trial court properly
granted summary judgment in favor of Dr. Bourne and Dr. Vitualla, and we affirm thetrial court’s

decision in thisregard.

STATUTE OF LIMITATIONS



Since the alleged negligence underlying this cause of action is for medical
malpractice, the applicable statute of limitationsis one year. T.C.A. § 29-26-116(&)(1) provides:
“The statute of limitations in malpractice actions shall be one (1) year as set forth in § 28-3-104.”
Cary filed acomplaint in this cause on May 3, 1995; however, such action, by itself, isinsufficient
to commence a cause of action under Rule 3, Tenn. R. Civ. P. The rule previously provided that
“[alll civil actions are commenced by filing a complaint with the Court.” InHinev. Commercial
Carriers, Inc., 802 SW.2d 218 (Tenn. 1990), acomplaint wasfiled on March 15, 1989, within the
period prescribed by the statute of limitations. However, asummonswas not issued until morethan
two months after the statute had expired. Inreversingthetrial court’s dismissal, the supreme court
noted that Rule 4.01 T.R.C.P. provided that “upon the filing of the complaint the clerk of the court
whereinthe complaint isfiled shall forthwithissue the required summons. . ..” The court went on

to state that:

First, Rule 3 clearly states that “[a] n action is commenced within the
meaning of any statute of limitationsupon such filing of acomplaint,
whether process be returned served or unserved.” (emphasis added).
If the drafters of the rule intended a complaint and summons to
commence an action for statute of limitation purposes, the rule could
have easily been drafted to so indicate. Asiit is, however, Rule 3
speaks in terms of a complaint and the statute of limitations,
regardless of process. It adds no other requirement for commencing
an action. Rule4.01, deding with the issuance of a summons, says
nothing about the statute of limitations. It should be noted, however,
that the language in Rule 3 indicative of time constraints speaks to
keeping process in an active mode, but is not instructive on when a
summons must be issued relativeto the filing of the complaint.

Hine, 802 SW.2d a 219-20. The court held that a summons need not necessarily be issued
simultaneously with the filing of a complaint in order for the complaint to toll the statute of
limitations. Rather, the summons must be issued “forthwith,” which the court construed to mean
within a reasonable time after the complaint isfiled. The case was remanded to thetria court for
adetermination of whether or not the complaint wasissuedwithinareasonabletime. However, Rule

3 was subsequently amended and at all times here pertinent states:

All civil actionsarecommenced by filinga complaint and summons
with the clerk of the court. An action is commenced within the
meaning of any statute of limitations upon such filing of acomplaint
and summons, whether process be issued or not issued and whether
process be returned served or unserved. If process remains unissued



for 30 days or is not served or is not returned within 30 days from
Issuance, regardless of the reason, the plaintiff cannot rely upon the
origina commencement to toll the running of a statute of limitations
....2 (Emphasis added.)

While Cary filed the original complaint on May 3, 1995, he did not file at that time a summons as
required by Rule 3. The record reveals that it was not until May 30, 1995, when Cary filed the
amended complaint, that all summons were filed. The tria court derk issued summons as to all
defendants except Rite-Aid Pharmacy on May 30, 1995. The summonsas to Rite-Aid Pharmacy,
whilefiled with the 5/30/95 amended complaint, was not issued by thetrial court clerk until July 19,
1995. It appearsto the Court that the action was commenced on May 30, 1995, the date the amended
complaint and summons were filed and the date the summonswereissued. Therefore, theactionis

barred by the one year statute of limitations applicable to medical malpractice claims.

Appellant asserts that he should not be required to file a lawsuit prior to his
knowledge of hisinjury. In support of this assertion, Appellant cites Tennessee case law which
holdsthat the statute of limitationsdoes not start to run until the cause of the injury is discovered or
should have been discovered and theidentity of thetort-feasor isknown or should have been known.
See McCrosky v. Bryant Air Conditioning Co., 524 S\W.2d 487 (Tenn. 1974); Teetersv. Currey,
518 S\W.2d 512 (Tenn. 1974). However, these cases addresssituationsin which the plaintiffscould
not have discovered the causes of action within adequate timeto bring atimdy action. Cary relies
upon Gilbert v. Jones, 523 SW.2d 211 (Tenn. 1974), for the proposition that the discovery rule
should apply to toll the statute of limitations until such time as the defendants are identified.

However, as noted by Webber v. Union Carbide Corp., 653 S.\W.2d 409, 412 (Tenn. App. 1983),

There is nothing in Gilbert to suggest, however, tha the statute
should havebeentolled until the plaintiff couldidentify asdefendants
the manufacturers of specific ingredients or substances contained in
the contraceptives. Once the contraceptives were recognized as the
cause of theillness, the cause of action accrued.

Webber, 653 SW.2d at 412.

3Effective July 1, 1997 Rule 3 is amended to delete the words “and summons.” The
advisory commission comment notes that deletion of the requirement of filing a summonsin
addition to a complant returns the requirement for commencement to pre-1992 status.



The discovery rule codified at T.C.A. 8§ 29-26-116(8)(2) states. “In the event the
allegedinjury isnot discovered within the said one (1) year period, the period of limitation shall be
one (1) year from the date of such discovery.” As held by our supreme court in Roe v. Jefferson,

875 S.\W.2d 653 (Tenn. 1994), the discovery rules applies:

[O]nly in cases where plaintiff does not discover and reasonably
could not be expected to discover that he hasaright of action. . . . the
statute is tolled only during the period when the plaintiff has no
knowledge at all that a wrong has occurred, and, as a reasonable
person is not put on inquiry.

Roe, 875 S.W.2d at 656-57 (quoting Hoffman v. Hospital Affiliates, Inc., 652 SW.2d 341, 344
(Tenn. 1983)). TheRoe court noted that aplaintiff need not actually know that theinjury constitutes
abreach of the appropriate legd standard in order to discover that he has aright of action. Instead,
the plaintiff is deemed to have discovered the right of action if heis aware of facts sufficient to put
areasonable person on notice that he has suffered an injury as aresult of wrongful conduct. Id. at
657. Furthermore, the supreme court held in Carvell v. Bottoms, 900 SW.2d 23, 29 (Tenn. 1995),
that a plaintiff need not have the advice of a professional regarding a possible cause of action in

order for the statute of limitations to accrue.

In Roberts v. Berry, 541 F.2d 602 (6th Cir. 1976), the Sixth Circuit, applying
Tennessee law to aloss of consortium claim, held that the statute of limitations beginsto run when
the consortium is lost and not when the tortious conduct is discovered. Roberts, 541 F.2d at 610.
The Supreme Court noted that loss of consortium is a gradual injury and the statute of limitations
begins to run when the husband knows or should have known of the errant conduct by his wife.
Broidioi v. Hall, 218 SW.2d 737, 738 (Tenn 1949). In theinstant case, it is not known when the

consortium was lost, but it is clear it was sometime before May 26, 1994.

Examination of the record filed in this Court leads to the conclusion that Appellant
knew of the existence of acause of action nolater than May 26, 1994. The amended complaint filed
May 30, 1995, sated that Cary “learned of these actsof malpracticein the latter part of May, 1994.”
In a subsequent affidavit filed August 30, 1995, Cary stated that he discovered the alleged

mal practice on May 26, 1994, when he met with Dr. Bourne. After that meeting, Cary began an



investigation into Mrs. Cary’ s prescription records. In the separate divorce proceeding, Cary filed
acounterclaim on September 30, 1994, in which he stated under oath that the Carys' final separation
occurred on May 24, 1994. Inthat pleading, Cary stated that Ms. Cary had denied him his conjugal
rights “for along period of time prior to the final separation.” Furthermore, it is evident from Dr.
Bourne' saffidavit filed August 23, 1995, that the Carys had been having marital difficulties before
May 24, 1994. Mr. Cary had informed Bourne of the situation as early as November, 1991, and
Bourne was aware that the Cary’ s had taken separate vacations and maintained separate checking

accounts prior to their separation.

On October 16, 1995, Cary filed a supplemental affidavit in which he stated that he
knew about hiswife' drug addiction by May 26, 1994, when Dr. Bourne met with Cary and showed
him the prescriptions that Ms. Cary had atered, but Cary stated he did not know about the doctors
and pharmacies alleged malpractice until June 20, 1994, when he had completed his investigation
into hiswife's prescription records. It isundeniable that Cary had stated in previous affidavits and
pleadings that he knew about the alleged malpractice as of May 26, 1994. Therefore, the Court
questions the probative value of Cary’sinconsistent statements. See Pricev. Becker, 812 SW.2d
597, 598 (Tenn. App. 1991) (two sworn inconsi stent statements by aparty are of no probative value
in establishing a disputed issue of materia fact). In spite of these inconsistencies, the evidence
contained in the record before this Court pointsto May 26, 1994, as the date on which the statute of

limitations began to run.

On May 26, 1994, Cary knew that he and his wife had separated two days earlier on
May 24, and he admitted that they had not had conjugal relationsfor along period of time beforethe
separation. He knew from the meeting with Dr. Bourne that Ms. Cary was addicted to drugs as
evidenced by the fact that she had altered prescriptionsin order to obtain them. Furthermore, Cary
had admitted that the couple had been having extreme difficultiesas early as November, 1991, that
they took separate vacations and maintained separate checking accounts. Cary even stated in a
pleading filed in this cause that he knew about the alleged wrongful acts of the defendants by May
26, 1994, and it isundisputed that as aresult of the May 26, 1994, meeting between Dr. Bourneand

Mr. Cary that Cary immediatdy began an investigation into his wife's prescription records.



Contrary to the argument advanced in Cary' s brief, we do not find that by adopting
theappellees’ positionregardingtheaccrual of thestatute of limitationsperiod, that Cary would have
been required to file suit on May 26, 1994. Nonetheless, we conclude that the one year statute of
limitations provided by T.C.A. § 29-26-116(a)(1) (1996) began to run on May 26, 1994. As our

supreme court stated in Roe v. Jefferson, 875 S.W.2d 653 (Tenn. 1994):

It is not required that the plaintiff actually know that the injury
constitutes a breach of the appropriate legal standard in order to
discover that hehasa*right of action”; theplaintiff isdeemed to have
discovered theright of action if he is aware of facts sufficient to put
areasonable person on noticethat he hassuffered aninjury asaresult
of wrongful conduct.

Roe, 875 S.W.2d at 657.

It is evident that the cause of action accrued on or before May 26, 1994, and the
statute of limitations expired on May 26, 1995. Cary admitted that he knew of hiswife's alleged
drug addiction by May 26, 1994, and that he and hiswife had been separated on May 24, 1994. Cary
was on inquiry notice on or before May 26, 1994, and his failure to properly commence a lawsuit
within one year of that date bars the instant action. Therefore, we affirm thetrial court’s dismissal
of the cause on the basis that the statute of limitations had expired before Cary commenced the

proceedings on May 30, 1995, when he filed the summons and amended complaint.

TERMINATION OF MARRIAGE

Cary alleges that the defendants caused his wife to become addicted to prescription
drugs, which in turn led to the termination of the marriage. Linda Cary is not a party to the instant

proceeding. Instead, Cary’s claims arise solely from the termination of his marriage.

Tennessee does not recognize a cause of action for termination of a marriage.
Formerly, Tennessee recognized two causes of action related to interference with the marital
relationship: (1) criminal conversation and (2) alienation of affections. Lentzv. Baker, 792 SW.2d

71, 73 (Tenn. App. 1989). All causes of action for termination of amarriage have been abolished



in Tennessee.

In 1989, the Tennesee Genera Assembly abolished the tort of alienation of
affections. Specificaly, T.C.A. 836-3-701 (1996) states: “ Thecommon law tort action of alienation
of affections is hereby abolished.” Alienation of afections has been defined as “willful and
malicious interference with the marriage relation by athird party, without justification or excuse.”
Dupuisv. Hand, 814 SW.2d 340, 343 (Tenn. 1991) (quoting Donnell v. Donnell, 415 SW.2d 127,
132 (Tenn. 1967)). The Tennessee Supreme Court in Dupuis abolished the common law tort for

dlienation of affections. 1d. at 346.

Similarly, the Tennessee General Assembly and Supreme Court also have abolished
the tort of criminal conversation. In 1990, the general assembly enacted T.C.A. 8§ 39-13-508(a)
(1991) which states in relevant part: “On or after January 1, 1991, no cause of action shall be
maintained that is based upon the common law tortsof seduction or criminal conversation, and such
tortsare hereby abolished.” InHanover v. Ruch, 809 S\W.2d 893 (Tenn. 1991), the supreme court

abolished the common law tort of criminal conversation. Hanover, 809 S.W.2d at 898.

In hiscomplaint, Cary aleged the following:

The actions and conduct of herein listed Defendants constituted a
negligent, gross, wilful, wanton and total disregard for Linda Kay
Cary’s health and welfare. As a direct and proximate result of the
actions of the Defendants, Wesley Cary’'s marriage has become
irreconcilably broken. Until the drug addiction, Plaintiff, Wesley
Cary, and LindaKay Cary had had a completely normal, productive,
harmonious relationship as husband and wife, and but for thisbreach
of the acceptable standards of professional care, would havebeenable
to continue these rel ationships.

Examination of Cary’s complaint revealsthat it is based on the tort of alienation of
affections. Tennessee does not recognize this cause of action for interference with a marriage,
regardless of whether the interference isintentional or negligent. Accordingly, Cary hasfailed to

state a claim upon which relief may be granted.

Cary asserts that his claim constitutes |oss of consortium with hiswife. Regardless



of the name appended to the claim, it isstill aclaim for alienation of affections. The supreme court
noted in Dupuis, “[t]he gist of the alienation of affections tort is the loss of consortium . . . ."
Dupuis, 814 S.W.2d at 343 (quoting Kelley v. Jones, 675 SW.2d 189, 190 (Tenn. App. 1984)).
Recently, the Tennessee Supreme Court addressed the comparative fault aspects of aclaim for loss
of consortium in Tugglev. Allright Parking Systems, Inc., 922 SW.2d 105 (Tenn. 1996). In that
case, the court noted that, while the claim for loss of consortium is a claim independent from that
of the injured spouse for other damages, it isaso aderivative claim in that the physical injuries or
incapacities of one's spouse give rise to and establish the claim. Tuggle, 922 SW.2d at 108, see
also, Jackson v. Miller, 776 SW.2d 115, 117 (Tenn. App. 1979); Swafford v. City of Chattanooga,

743 SW.2d 174, 178 (Tenn. App. 1987).

In Tuggle, the supreme court held that Tennessee was not one of the minority of
jurisdictions that recognize adifferent and independent cause of action for loss of consortium. The

court held:

In contrast to the Tennessee approach, a small number of
jurisdictions view a claim for loss of consortium as an essentially
different and independent cause of action from the physically injured
Spouse.

Tuggle, 922 SW.2d at 108. (Emphasisadded.) The supreme court further held that, in states such
as Tennessee which follow the majority approach, a claim for loss of consortium is regarded as
derivative of the principal daim for injuries. Relying on the Hawaii Supreme Court’s decision in

Mist v. Westin Hotels, Inc., 738 P.2d 85, 90, (Haw. 1987), the Tennessee Supreme Court stated:

[T]here must be atort which givesriseto a cause of action that must
be maintained by the [physically] injured spousein order for the non-
injured spouseto claim aloss of consortium. In other words, theloss
of consortium clam is dependent upon the negligent injury of the
other spouse who has the primary tort cause of action.

Id. at 109.

Other jurisdictionswhich have addressed this situation havedeclined to permit aparty



to circumvent an abolished tort by artful drafting. In Koestler v. Polland, 471 N.W.2d 7 (Wis.
1991), the plaintiff filed a suit for intentional infliction of emotional distress arising from the
defendant’ s adulterous affair with and impregnation of the plaintiff’swife. Under Wisconsin law,
acause of action for intentional infliction of emotiona distressis an independently viable clam for
which recovery may be had. However, in addressing the case, the Wisconsin Supreme Court
observed that plaintiff’s claim wasreally one for criminal conversation which had been abolished.
Koestler, 471 N.W.2d a 9. Therefore, the court did not permit the defendant to recover for an
otherwise viable daim because to do so would undermine the state statute abolishing criminal
conversation. 1d. at 10. Similarly, in Schieffer v. Catholic Archdiocese of Omaha, 508 N.W.2d
907 (Neb. 1993), the Nebraska Supreme Court affirmed the dismissal of aloss of consortium claim
becauseit wasessentially aclam for criminal conversation and alienation of affections. Thosetorts
had been abolished by state statute; therefore, acause of action did not exist. Schieffer, 508 N.W.2d

at 912. Seealso, Speer v. Dealy, 495 N.W.2d 911, 913 (Neb. 1993).

In the instant proceeding, Cary cannot label asloss of consortium what isreally a
claim for alienation of affections because that tort has been abolished in Tennessee by both the
general assembly and the supreme court. Cary hasfailed to state acause of action uponwhich relief

may be granted.

Asnoted, Tuggle cited the holding in Mist. We have not addressed the question of
whether the injured spouse must maintain their cause of action in order for the non-injured spouse

to claim aloss of consortium as that issueis not before us.

CLAIMSAGAINST RITE-AID

Rite-Aid of Tennesseg, Inc. assertsthat it was never properly named asaparty to this
action. The complaint names Rite-Aid Pharmacy #1402 as a defendant, but that entity was not
served with process. Instead, the registered agent for Rite-Aid of Tennessee, Inc., the correct
corporate party, was served with process on August 1, 1995. Simply stated, the named defendant,

Rite-Aid Pharmacy #1402, was never served in thismatter, and the correct corporate party, Rite-Aid



of Tennessee, Inc., was served but never named as a party in either the origina or amended

complaints. Therefore, no action was commenced against Rite-Aid of Tennessee, Inc.

Even if the Court were to ignore the procedural irregularities as to the named
defendant, it is apparent from the foregoing analysis that the cause of action was not commenced
timely as to any defendants, including Rite-Aid. Rite-Aid asserts that its summons was not filed
until July 19, 1995, which was also the date it was issued by thetrial court clerk. That proposition
is not supported by the record on appeal, and Rite-Aid does not offer any contrary proof. Whileit
isundeniablethat thetrial court clerk issued the summonsasto Rite-Aid on July 19, 1995, therecord
on appeal indicatesthat all summons, including Rite-Aid's, were filed with the amended complaint
on May 30, 1995. Nonetheless, regardless of whether the Rite-Aid summons wasfiled on May 30
or July 19, the cause of action was not commenced timely asto Rite-Aid or to any other defendant.
For theforegoing reasons, wefind that in spite of the procedural irregul arities concerning the proper
named party, the cause of action as to Rite-Aid was not timely commenced within one year of the
accrual of the cause of action. Accordingly, said clam istime-barred by the statute of limitations.

Thetrial court’s May 2, 1996, order granting summary judgment in favor of Rite-Aid is affirmed.

FRIVOLOUS APPEAL

Inhisbrief, Robert L. Horton, D.D.S., requested imposition of damagesagainst Cary
on the bad s that the appeal isfrivolous. After due consideration of thisissue, the Court finds that

theissueis not well-taken, and the Court declines to award said damages.

CONCLUSION

For the foregoing reasons, the Court is of the opinion that the orders of thetrial court

dismissing Mr. Cary’ s claims against the defendants should be and areaffirmed. Costsaretaxed to

the plaintiff, Wesley Cary, for which execution may issue if necessary.

FARMER, J.



CRAWFORD, P.J., W.S. (Concurs)

LILLARD, J. (Concurs)



